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system has blended American and Canadian features. On
entering federation the states retained their courts, headed
in each case by a Supreme Court, while the new constitution
provided for a High Court of Australia, and also enabled the
federal Parliament to constitute whatever other courts were
deemed necessary. Thus, in recognizing" structurally at least
a dual system, the constitution followed the precedent of
the United States.5 But, in empowering the Commonwealth
to invest state courts with federal jurisdiction, it leaned to
the precedent of Canada. The High Court possesses both
appellate and original jurisdiction. As an appellate tribunal
it is intended to be supreme within the Commonwealth, but,
in matters arising under the laws of a state, a litigant may
appeal from a state Supreme Court either to the High Court
or to the Privy Council. On questions involving the distri-
bution" of legislative power between Commonwealth and
states, an appeal from the High Court to the Privy Council is
permitted only with the assent of the former. This re-
striction upon the right of appeal makes the High Court
virtually the final interpreter of the constitution.6 It reflects
the hostility of Australian nationalists at the turn of the
century to an external court and the sturdy conviction of
those who drafted the act that a federal constitution is best
understood by jurists who live under it and daily witness its
operations. The original jurisdiction of the High Court
pertains to such special matters as those arising under a
treaty, affecting consuls, or in which the Commonwealth is
a party.
In the interpretation of the constitution by the High
Court, the two major periods are broadly from 1901 to 1920
and from 1920 to the present. In the earlier period the Court
had a majority of Justices, notably Griffith, Barton, and
O'Connor, who as politicians had played distinguished
roles in the federal movement. As students of comparative
federalism, they were profoundly influenced by the methods
*See E. M. Hunt, American Precedents in Australian Federation, 185.
8The early attempts lo^appeal from the Supreme Courts of the states to the
Privy Council in constitutional cases and the blocking of such attempts by
legislation are traced by Sir Robert Garran, "Development of the Australian
Constitution" (Law Quarterly Review, XL, 213).